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Meeting the Executive Committee 


The forty-eighth meeting the Executive Committee the Fed- 
eral Communications Bar Association was held Tuesday, May 
1940, the Metropolitan Club, Washington, C., 6:30 Pres- 
ent were Messrs. Hennessey, president; Lohnes, first vice president; 
Bingham, secretary; Porter, treasurer; Patrick, Sherley, Sykes and 
Wozencraft. 

Mr. Porter, the treasurer, reported upon the status the treasury 
and certain outstanding bills were approved for payment. 

Mr. Porter, behalf the Committee (consist- 
ing Messrs. Bingham, Lohnes and Porter), submitted report that 
committee. stated that meeting had been held and that was 
unanimously recommended that informal outing the Association 
held Friday, June 7th 8th, and that appointed 
arrange for the activities the spring meeting. resolution was 
passed the Executive Committee wherein was resolved that the Com- 
mittee Arrangements make all necessary plans for informal spring 
outing the Association June 7th 14th. The Committee Ar- 
rangements was authorized incur expenses $200 and report 
the final plans the Executive Committee the next meeting. 

was had concerning the Report the Attorney General’s 
Staff the Federal Communications Commission. The president the 
Association requested the members the Executive Committee be- 
come familiar with the report and prepared the 
next meeting. 

The president requested the secretary report the Executive 
Committee concerning the need, any, amendments the Constitu- 
tion and By-Laws the Association. 


—P. R., 


is 
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Some Constitutional and Administrative Implications 
the Sanders Case 


Harry 


The recent decision the Supreme Court Federal Communica- 
Commission Sanders Brothers Radio raises perplexing 
problems the fields constitutional and administrative law. 

The constitutional and administrative issues can best presented 
against the factual background the case. 

January 20, 1936, the Telegraph Herald, newspaper, made ap- 
plication the Federal Communications Commission construct and 
operate local broadcasting station Dubuque, lowa. May 14, 
1936, Sanders Brothers Radio Station, existing licensee, located 
East Dubuque, Illinois, directly across the Mississippi River from Du- 
buque, Iowa, applied for permit move its station the last-named 
city. The respondent, Sanders, was permitted intervene the Tele- 
graph Herald proceedings. The petition for intervention filed re- 
spondent alleged that there was insufficiency advertising revenue 
support additional station Dubuque, and insufficient talent 
furnish programs for additional station, that adequate service was 
being rendered the community Station WKBB, that there was 
need for additional radio outlet Dubuque, and that the 
the Telegraph Herald application would not serve the public interest, 
convenience, necessity. consolidated hearing was held before 
examiner the two applications. 

Respondent introduced evidence tending show insufficient com- 
mercial support for another broadcast station the community and that 
the granting the application the Telegraph Herald would impair 
the ability the respondent continue operation. 

The examiner recommended that the Telegraph Herald application 
denied and that respondent’s application granted. exceptions 
the Telegraph Herald and after oral argument, the Divi- 
sion entered its order granting both applications, reciting that public 
interest, convenience, and necessity would served’’ such action. 
The Division promulgated statement facts and grounds for decision 
substantiate its order. rehearing was denied, whereupon respond- 
ent appealed the Court Appeals for the District Columbia. 

The lower court reversed and remanded the case the Commission. 
held that ‘‘economic injury existing station through the estab- 
grounds contest The case was remanded the Com- 
mission make appropriate findings fact the economic issue. 


*Associate the Bar JouRNAL. 
1Adv. Ops. Oct. Term, 1939, 606. 
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The Commission filed petition for rehearing before the lower court 
wherein alleged that existing licensee had standing invoke 
the provisions Section respondent had legal right 
interest which had been aggrieved adversely affected the deci- 
sion the Commission. The Commission urged that the test for ag- 
grievement whether Sanders could have invoked the jurisdiction 
district bill equity. Since common law rights the 
respondent had been invaded, the latter had status invoke the pro- 
Section 402(b)(2). addition, pecuniary loss through com- 
petition not give Sanders any standing question the validity 
the Commission’s action. 


Intervention before administrative agency confers legal 
rights interests upon the intervener entitling such resort court 
statute requiring the aggrievement legal rights before appeal may 

taken. 

“None the alleged errors the decision concerning matters 
such need for service the community and the Commission’s determination 
under Section 307(b) gives appellant appealable interest since these are 
matters public nature and cause appellant special injury aggrievement 
within the meaning Section 


The Court Appeals denied the Commission’s petition for rehear- 
ing, whereupon the latter applied for writ certiorari the Supreme 
Court the United States. The question presented the petition for 
writ certiorari was whether ‘‘the licensee existing broadcast 
station who will suffer serious and irreparable economic injury the 
result the construction and operation new station 
the same community ‘person aggrieved whose interests are ad- 
versely affected’ within the meaning Section 402(b)(2) the Com- 
munications Act Obviously, respondent not aggrieved, 
the Commission need not make findings the issue injury. 

The Supreme Court, per Mr. Justice Roberts, held that ‘‘resulting 
injury rival station not and itself, and apart from 
considerations convenience, interest, necessity, element 
the petitioner must weigh and which must make findings pass- 
ing application for license.’’ The genesis and 
legislative framework the Act indicate that competition still the 
essence broadcast regulation. the case railroads, Congress has 
abandoned the principle free competition and regulation them in- 
volves the suppression wasteful practices due competition, the de- 
termination rates and charges, and the taking other steps which 
are necessary free competition permitted.® 


from the Commission’s brief, pp. 7-8, Yankee Network, 
Inc. 107 F.(2d) 212 (1939). This argument was advanced the Com- 
mission’s petition for rehearing and the various briefs filed the Supreme Court 
the Sanders case, supra, note 

4Brief for Sanders Brothers Radio Station Opposition Petition for Writ 

Junction Case, 264 255 (1924). 
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Although economic injury existing licensee not separate 
and independent element taken into consideration the Commis. 
sion determining whether shall grant withhold license, the 
factor competition must considered since has vital and im. 
portant bearing upon the ability the applicant adequately serve 
publiv. This confirmed Section 308(b) the Act, which 
plates inquiry the Commission into applicant’s financial 
eations operate proposed station. Thus, for example, applicant 
plans obtain his revenue for the operation station from the sale 
advertising time, the Commission must inquire into the commercial 
support available the community. This much clear from the opin- 
ion, namely, the effect the new station depreciate the service 
the existing licensee the public interest, portion the listen- 
ing public without adequate service, both the new and old stations 
will render inadequate service, existing licensee may invoke the juris- 
diction the court. 

Mr. Justice Roberts then construed Section the light 
the Commission’s argument that since absence legal right implies 
absence remedy, respondent cannot invoke the remedy provided 
Section 402(b) (2). 


does not follow that, because the licensee station cannot 
resist the grant license another, the ground that the resulting com- 
petition may work economic injury him, has standing appeal from 
order the Commission granting the application. 

“Section 402(b) the Act, USCA 402(b), provides for appeal 
the Court Appeals the District Columbia (1) applicant for 
license permit, (2) ‘by any other person aggrieved whose interests are 
adversely affected any decision the Commission granting refusing any 
such application’. 

“The petitioner insists that economic injury the respondent was not 
proper issue before the Commission impossible that 402(b) was in- 
tended give the respondent standing since absence nght implies 
remedy. This view would deprive subsection (2) any substantial 
effect. 

“Congress had some purpose enacting 402(b)(2). may have been 
opinion that one likely financially® injured the issue license 
would the only person having sufficient interest bring the attention 
the appellate court errors law the action the Commission granting 
the license. this view, while the injury such person not the 
subject redress, that person might the instrument, upon appeal, 
redressing injury the public service which would otherwise remain without 
within the power Congress confer such standing prose- 
cute appeal. 

“We hold, therefore, that the respondent had the requisite standing appeal 
and raise, the court below, any relevant question law respect the 
order the Commission.”8 (Italics supplied) 


6The italicized word was added April 22, 1940, when the Court denied 
Sanders’ petition for rehearing. 

italicized sentence was deleted from the opinion April 22, 
note 

8Adv. Ops. Oct. Term, 1939, 610. 


; 
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The Court then held that the findings were sufficient comply with 
the requirements the Act. ‘‘In any event, the findings were not 
detailed upon this subject might desirable, the attack upon them 
not that the public interest not sufficiently protected but only that 
the financial interests the respondent have not been considered.’”® 

This decision should compared with the cases wherein the Court 
Appeals discussed the issue economie Limitation space 
precludes extended discussion these The latter illustrate 
that the so-called issue injury both the Supreme Court 
and the Court Appeals have measured aggrievement the same 
standard, namely, that public interest, convenience, necessity. 

This paper primarily concerned with the constitutional and ad- 
ministrative implications suggested the lengthy quotation from the 
Sanders case. deliberate attempt has been made explain, recon- 
differentiate the decisions the Court Appeals; however, the 
marginal notes will indicate its views. 


Cases and Controversies 


The statutory provisions for review the administrative determina- 
tions the Federal Communications Commission permit appropriate 
exercise the judicial power constitutional courts under Article 
Section the United States That section provides: 

“The judicial Power shall extend all Cases, Law and Equity, arising 
under this Constitution, the Laws the United States, and Treaties made, 
which shall made, under their Authority; Controversies 
which the United States shall Party; 

The Communications Act 1934 interdicts the existence prop- 
erty right licensee What interest right did 


Commission its brief advanced the argument that not required 
make findings fact when grants application. The above-quoted language 
suggests that the Commission required make findings fact. This rein- 
forced the thesis this paper, that the Communications Act 1934 confers 
private rights and private remedies upon aggrieved licensees. Cf. Saginaw Broad- 
casting Co. App. 282, F.(2d) 554 (1938). The last contention 
the respondent was that the Commission had considered certain data and reports 
its files without permitting Sanders, intervener, examine them. Since the 
Commission denied the use such material evidence, the Supreme Court affirmed 
the lower court’s conclusion that the disavowal was veracious and sufficient. 

Jenny Wren Co., App. 379, 382, (2d) 729 (1935), 
cert. denied, 296 624 (1935); Great Western Broadcasting Assn., Inc. 
App. 119, 123, (2d) 244 (1937); Yankee Network, Inc. 
F.C. 107 (2d) 212 (1939); and, particular, WOKO, Inc. 109 
(2d) 665; Florida Broadcasting Co. 109 (2d) 668. Cf. Tri-State 
Broadcasting Co. C., 107 (2d) 956 (1939). 

11Several the cases are discussed Warner, Subjective Review the 
Federal Communications Commission, Mich. 632, 645-7, 664-8 (1940). 

Bond Mortgage Co., 289 266 (1933). 
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Sanders assert that entitled invoke the jurisdiction 
courts? This suggests immediate inquiry into judicial definitions 
eases and controversies. 


The decisions the Supreme Court the United States 
which marked out the broad contours the legislative, executive and 
judicial branches government gave liberal interpretation Section 
Article III. Thus, Mr. Chief Justice Marshall defined case 
suit instituted according the regular course judicial 
Subsequent cases amplified and explained the nature and meaning 
Section 


“This clause enables the judicial department receive jurisdiction the 
full extent the constitution, laws, and treaties the United States, when 
any question respecting them shall assume such form that the judicial power 
capable acting it. That power capable acting only when the 
subject submitted party who asserts his rights the form pre- 
scribed law. then becomes case, and the constitution declares that the 
judicial power shall extend all cases arising under the constitution, laws and 
treaties the United 


would appear that the framers the Constitution intended that 
and interpreted broad terms, thus enabling 
Congress define the controversies over which the lower federal courts 
might exercise jurisdiction and the manner which this was 


1864 the Supreme Court, per Mr. Chief Justice Taney, imposed 
limitation the judicial power which threatened for time nullify 
the remedy the declaratory judgment. was held that ‘‘the award 
execution part, and essential part every judgment passed 
court exercising judicial This was subsequently over- 
thus paving the way for the use the declaratory judgment.” 


14Marbury Madison, Cranch 137 (1803). 
Bank United States, Wheat. 738, 819 (1824); Cohens 

Wheat. 264, (1821); Nashville Cooper, Wall. 247 (1868); 1.C. 

Brimson, 154 447, 455 (1894); Abra Silver Mining Co. United States, 

175 423 (1899). 
Fain, 195 165, 167 (1904) “The use the word ‘contro- 

versies’ contradistinction the word ‘cases’, and the omission the word ‘all’ 

respect controversies, left Congress ‘define the controversies over which 
the courts was empowered ordain and establish might exercise jurisdiction, and 
the manner which was done.” Cf. Pacific Railway Commission, 

Fed. 241, 255 (1887): “The term ‘controversies’, distinguishable all from 

‘cases’, that less comprehensive than the latter, and includes only suits 

18Gordon United States, Wall. 561, ed. 921, 117 697 appx. (1864). 
19Fidelity National Bank Swope, 274 123, 132 (1927): “While 

case judicial controversy results judgment requiring award process 

execution carry into effect, such relief not indispensable adjunct the 

exercise the judicial function.” 
20Nashville St. Co. Wallace, 288 249, 264 (1933); Aetna Life 
Insurance Co. Haworth, 300 227 (1937). 


| 
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The broad Section Article III persisted the 
main until 1911, when the Supreme Court handed down its decision 
Muskrat United Congress had conferred named Indians 
the privilege suing the Court Claims determine the consti- 
tutionality prior act Congress. There was evidence that the 
Indians named had any personal interest the matter, that any prop- 
erty theirs would affected the that any party 
officer had any adverse interest. ‘‘The elements adversary 
proceeding involving plaintiffs’ defendants’ interests were 
and the suit was dismissed. 

This decision extremely significant defining the constituent 
elements case controversy. established conservative approach 
determining the elements The necessary features 
justiciability which afford the greatest difficulty analysis are the 
requirements interested parties with legal interest asserting adverse 

interested’’ requires that some legal relation the plaintiff 
must capable being affected the decision. addition, the in- 
terest must substantial the plaintiff. Thus, Massachusetts 
Mellon, the ‘‘comparatively minute and indeterminable’’ interest 
taxpayer was insufficient challenge the constitutionality the Federal 
Maternity the state courts, taxpayer deemed have 
sufficient interest challenge the constitutionality tax statutes the 
jurisdiction the taxing Taxpayers’ suits are Ameri- 


JUDGMENTS (1934) 279. see Hon. Charles 
Hughes, now Chief Justice, Rep. 266 (1920): “It true 
that the Muskrat case dealt with the validity act Congress, but the ground 
the decision was the fundamental one that the judicial power extended ‘cases 
and controversies’ that is, that the judicial power was ‘the right determine actual 
controversies arising between adverse litigants, duly instituted courts proper 
jurisdiction’ (219 S., was not because the question was the deter- 
mination the validity act Congress, but because this question did not 
arise actual controversy, that the Court found itself without power deter- 
mine it. Had there been actual controversy, the question the validity 
act Congress any other question properly brought before the Court could have 
been determined. But the absence actual controversy, neither that question 
nor any other could properly determined the Court. 

24Borchard, op. cit. supra note 17, 613. 

(1915); Fairchild Hughes, 258 126, 129 (1922). But cf. Smith Adams, 
130 167 (1889); see also New Jersey Sargent, 269 328 (1926) and 
Williams Riley, 280 (1929). 

26Ellingham Dye, 178 Ind. 336, (1912); Zoercher Agler, 202 Ind. 
214, 172, 186 Massachusetts Mellon, supra, note 25, Mr. Justice 
Sutherland held that “The interest taxpayer municipality the application 
its moneys direct and immediate,” warranting the use the injunction 
(Crampton Zabriskie, 101 601, 609 (1880)). The refusal federal courts 
entertain taxpayer suits justified practical grounds. Judicial control exercised 
over taxing authorities circumscribed the sovereign demand for revenue essen- 
tial the maintenance government. Bartlett Kane, How. 263, 272 (1853); 
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can invention, based the theory that the taxpayer’s relation the 
disregarded favor the corrective purposes the suit—protection 
against 

The ‘‘legal interest’’ necessary invoke judicial power facet 
the ‘‘interest the Some courts have defined legal 
terest synonymous with ‘‘cause has been written 
the elusive character and chameleonic nature the cause 
cause action’ may mean one thing for one purpose, and some- 
thing different for describe legal interest terms 
action would beg the question. ‘‘Experience the past the 
most helpful such legal For the purposes 
this paper, legal interest may described the exercise judicial 
power the rights, privileges, powers, immunities, duties, and other 
liabilities litigating The foregoing description 
means all-inclusive. 

The last element justiciability, ‘‘adverse claim’’, broad con- 
cept, the meaning which not too clearly inferable from the prece- 
Adverse claim usually associated with hostility. The courts 
require opposing parties asserting adverse contentions order avoid 


Savings and Loan Topeka, Wall. 655 (1874); Phillips Com’r. Internal 
Revenue, 283 589 (1931); Massachusetts supra 487: “The bare 
suggestion such result, with its attendant inconveniences, goes far sustain 
the which have reached, that suit this character cannot main- 
tained.” 

City Fayettesville, 169 Ga. 126, 149 892 (1929); 
Caspar, 160 455, 103 (1903); Michigan City Marwick, Ind. 
294, 116 434 (1917); Clark George, Kan. 667, 236 Pac. 643 
Schneider 124 Md. 92, Atl. 779 

28New Orleans Dunn, Ala. 128 (1874); City Brainard, Conn. 552 
(1852); Sherburne City, 539, Atl. (1904); Pierce Hagan, 
Oh. St. 519 (1908). 

169 Ga. 240, 150 206 (1929); Fergus Russel, 270 
304, 110 130 (1915); Sun Cab Co. Cloud, 162 Md. 419, 159 Atl. 922 
(1932); Page King 285 Pa. 153, 707 (1926). 

80Collins Davis, la. 256, 643 (1881); Fletcher 207 
la. 923, 223 737 (1929); Stiglitz 239 Ky. 799, (2nd) 
315 (1931); Garry Martin, 587, 227 Pac. 573 (1924): Blanshard City 
New York, 141 609, 253 Supp. 419 (1931). 

op. cit. note 14; Whalen Strong, 230 App. Div. 

The Code Cause Action, Yale 817, 823 seg. (1924; 
McCaskill, Actions and Causes Action, Yale 614 (1925); 
matic Definition the Cause Action, Pa. 129 (1933); Harris, 
What Cause Action, Calif. Rev. 459 (1928); Borchard, op. cit. supra 

Memphis Cotton Oil Co., 288 62, (1933). 

op. cit. supra note 16. 

Law (1936) 108. 

op. cit. supra note 34. 
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fictitious collusive and preclude the rendition advisory 
The latter are expressions law certain facts not 
dispute and not foreclose future litigation between the same par- 

The foregoing elements justiciability have been propounded 
the Supreme Court cases where the constitutionality legislative 
enactments have been The Supreme Court innumerable 
has attention the ‘‘great gravity and 
its function passing upon the validity act Congress. This 
reluctance pass constitutional questions may have prompted the 
Court give strictly literal and conservative definition the elements 
justiciability. And all probability the same approach has been 
applied cases involving the construction and interpretation laws 
other than the grounds constitutionality. 

But sufficient legal right interest which would present case 
controversy susceptible judicial determination not limited 
legal rights arising out property, contract, protection from tortious 
also rights ‘‘founded statute which confers 

Decisions from several the administrative agencies will illustrate 
the proposition that within the power Congress create statu- 
tory rights subject judicial protection. Thus Congress has conferred 
statutory legal right shipper annul orders the Interstate 
Commerce Under 13(1) the Interstate Com- 


Abra Silver Mining Co. S., 175 423, 457 (1892); Muskrat 
United States, 219 346 (1911); Texas 258 158, 162 (1922). 
See also Old Colony Trust Co. Com’r. Internal Revenue, 279 716 (1929) 
and Aetna Life Insurance Co. Haworth, 300 227 (1937). 

THE Court States History (1926) 108, 
which quotes the correspondence between President Washington and Chief Justice 
Jay asking the judges the Supreme Court whether the President might seek their 
advice questions law. See AND Davison Cases ADMINISTRA- 
tive Law (1932) 203-6, and cases cited note supra. 

Insurance Co. Flint, Minn. 244. And see Borchard, op. cit. supra 
note 35: “But just equitable actions quiet title timet, 
wrong need proved but merely the existence claim record which dis- 
turbs the title, peace, freedom the plaintiff, any claims, assertions, challenges, 
records, adverse interests, which, casting doubt, insecurity, and uncertainty 
upon the plaintiff’s rights status, damage his pecuniary material interests, 
establish condition justiciability.” 

Massachusetts Mellon, 262 447 (1923); Muskrat United States, 
219 346 (1911); Fairchild Hughes, 258 126 (1922). 

41Ashwander A., 297 288, 345-6 and cases cited footnote 
that opinion. 

42Tennessee Electric Power Co. A., 306 118, 137 (1939); cases cited 
op. cit. note supra; State Schoonover, 135 Ind. 526, 531, 119 (1893); 
Stowell Flagg, Mass. 364 (1814); Oregon-Washington Co., 288 
14, 23-5 (1933). 

the general subject see Nate, Legal Interest For the Purpose Suits 
Annul Orders the Interstate Commerce Commission, St. Louis (1935). 
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merce Act, complaints may made any person, firm, corporation, 
company, association, body municipal organization, This 
provision has been liberally the and the 
The Urgent Deficiencies Act, hich provides remedy usually 
availed those seeking review administrative determinations 
the Interstate Commerce Commission, provides part that 


“any party parties interest the proceeding before the commission, 
which order requirement made, may appear parties thereto 
their own motion and right, Provided further, That com- 
munities, associations, corporations, firms, and individuals who ‘are interested 
the controversy question before the Interstate Commerce Commission, 
any suit which may brought anyone under the provisions the 
aforesaid sections relating action the Interstate Commerce Commission, 


may intervene said suit proceedings any time after the institution 
thereof; 


“Complainants before the Interstate Commerce Commission interested 
case shall have the right appear and made parties the case and 
represented before the courts counsel, under such regulations are now 


permitted similar circumstances under the rules and practice equity courts 
the United 


will shown subsequently that the various provisions the 
munications Act 1934 spell out right intervention before the 
Commission. The provision the Communeations Act 1934 author- 
izing appeals any person aggrieved whose interests are adversely 
affected would appear broader than the applicable provision for 
review the activities the Interstate Commerce Commission. Note 
that the interests complainants who appeal from the 
Interstate Commerce Commission are governed the rules and practice 
equity courts; section 402(b) the Communications Act contains 
such 

The first case which considered the question appealability 
interest from the Interstate Commerce Commission was the Diffenbaugh 
The Commission had entered order reducing allowances 
transcontinental railroads grain elevators forbidding the carriers 
make allowances the owners grain elevators for elevating grain 
transit which the latter had interest unless the grain was re- 
shipped within ten days and unless the elevator operators refrained 
from using the opportunity presented treat the grain during the 


45Smith, Practice and Procedure Before the Interstate Commerce Commission, 
Law, 767, 771, entitled Administrative Law, hereinafter cited Essays. 

Chicago Junction Case, 264 258 (1924); Merchants Warehouse Co. 

48Sec 402(a) the Communications Act 1934 (47 A.) authorizes 
review, other than broadcast matters, the Urgent Deficiencies Act, supra note 47. 
See Mich. 632, 635, note 10. 


JOURNAL THE COMMUNICATIONS ASSOCIATION 223 


process elevation. Complainants were owners and lessees grain 
elevators who had not participated the proceedings before the Com- 
mission. They alleged that the order was beyond the Commission’s 
statutory authority and was unjustly Interested car- 
riers intervened parties plaintiff and persisted their efforts set 
aside the order. practical effect the Commission’s order was 
weaken the position the complainants. 

The Supreme Court the United States assumed jurisdiction 
the case and relied upon statement the lower court that ‘‘The de- 
termination the question what parties may maintain such suits 
left the interstate commerce act the general rules and practice 
equity, and under them any party whose rights property are danger 
irreparable injury from unauthorized order the commission 
may appeal federal court equity for Subsequent cases 
affirmed the legal right shippers maintain suit where the complain- 
ants alleged that the Commission was exceeding its statutory authority 
discriminating against the shipper denying equality treatment 
the 

One additional decision involving the Interstate Commerce Commis- 
sion should considered. the Youngstown Sheet Tube Company 
the Commission issued orders rates bitum- 
inous coal. Appellants, consumers coal, were interested the prior 
lower rates and opposed the rate increase before the Commission. Com- 
plainants contended that the order was based matters the Commis- 


50Diffenbaugh, (Circuit Ct. 1910), 176 Fed. 409, 417. 

51United States Merchants Traffic Asso., 242 178, 185-7 (1916); 
Skinner Eddy Corp. S., 249 557, 562 (1919): “The contention that 
the Commission has exceeded its statutory powers; and that, hence, the order void. 
such case the courts have jurisdiction suits enjoin the enforcement 
order, even plaintiff has not attempted secure redress proceeding before 
the Commission.” However, compare these cases with Hines United States, 263 
143, 147 (1923) and Sprunt United States, 281 249 (1930). The Hines 
and Sprunt cases involved shippers who were deprived the order the Commis- 
sion competitive advantages. plaintiffs were not subjected 
threatened with any legal wrong. And since the carriers acquiesced the 
order the Commission plaintiffs could not maintain independent action 
annul the order.” (281 256). the Hines case, complainants had not par- 
ticipated the administrative proceedings; they contended that the Commission 
had exceeded its statutory authority. The Court held that complainants’ rights 
were limited protection against unjust discrimination. For discrimination redress 
must sought proceedings before the Commission. The latter’s finding and 
order negative such claim, hence respondent has standing challenge the order. 
the Sprunt case the order the Commission lowering rates removed unjust 
discrimination. Complainants had participated the administrative proceedings. 
“If appellants are aggrieved the level the new rates, they still have their 
remedy before the Commission under and the act.” (281 259). 
Mr. Justice Brandeis has reconciled and distinguished the cases which discuss the 
legal interest shipper pp. 256-7 the Sprunt case. See also Pittsburgh 
West Virginia Ry. Co. S., 281 479 (1930) and Moffat Tunnel League 

52Youngstown Sheet Tube Co. United States, 295 476, 479 (1935). 


sion had authority consider and was unsupported evidence, 
The Government raised the jurisdictional issue absence legal 
terest, and submitted elaborate brief sustain their contentions, 
Mr. Justice Roberts held that 


“appellants were entitled bring and maintain this suit set aside the order, 
They were parties the proceeding before the Commission, had pecuniary 
interest the rates and were affected the order. The authorities cited the 
appellees are distinguished the ground that the plaintiffs either had 
legal interest capacity sue failed allege that the rates under attack 
were unreasonable discriminated against them.” 


The appellate jurisdiction the courts review naturalization 
proceedings another instance where legal right conferred 
statute. Since Congress has the power exclude aliens altogether from 
the United States prescribe the terms conditions upon which 
they may enter, admittance citizenship privilege conferred 
The function admission citizenship has been conferred 
upon the courts. Since naturalization proceedings may controlled 
exclusively executive officers who are exercising political functions 
akin the plenary control over foreign relations and the treaty- 
making Congress could have created legislative courts pass 
petitions for naturalization has established judicial proceeding 
for securing the 


the proceeding were not case controversy within the 


meaning art. this delegation power upon the courts would have been 


one, does not depend upon the nature the thing granted, but upon the 
nature the proceeding which Congress has provided for securing the grant. 
The United States may create rights individuals against itself, and provide 
only administrative remedy. may provide legal remedy, but 
make resort the courts available only after all administrative remedies have 
been exhausted. may give the individual the option either 
administrative legal remedy. Whenever the law provides 
remedy enforceable the courts according the regular course legal pro- 
cedure, and that remedy pursued, there arises case within the meaning 


the Constitution, whether the subject the litigation property status. 
*''57 


tory privilege conferred citizen invoke the jurisdiction the 


Robertson, 112 580, 595 (1884); Lem Moon Sing United 
States, 158 538, 547 (1895). 

54The Chinese Exclusion Case, 130 581 (1889); Tiaco Forbes, 228 
549, 558 (1913); Fong Yue Ting United States, 149 698, 714 (1893); United 
States Macintosh, 283 605, 615 (1931). 

55Ex Parte Bakelite Corporation, 279 438, 451 (1929); Crowell Benson, 
285 22, 50-1 (1932). Cf. Katz, Federal Legislative Courts, 
(1930) Essays 1211. 


56Campbell Gordon, Cr. 176, 182 (1810). 

57Tutun United States, 270 568, 576 (1926). 

58130 167 (1889). This decision contrary Massachusetts Mellon 
its face but can reconciled. See op. cit. supra note 26. And see State 
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The laws the territorial government Dakota authorized 
elector challenge the validity election the courts designat- 
ing defendants the commissioners the election. The Supreme 
Court the United States held that this was case controversy be- 
tween elector the county and its commissioners, and the judgment 
thereon the district court the Territory was subject appeal. 
Plaintiff, elector, had legal interest cognizable law equity. 
The decision can only explained the theory that Congress con- 
ferred upon the plaintiff privilege the form status, repre- 
sentative the challenge the validity the election. 

One more illustration will suffice. This decision will set out 
extenso since squarely Under the provisions the Tay- 
lor Grazing the the Interior was authorized create 
districts for grazing purposes upon the public domain and grant 
grazing permits users the range who complied with the regulations 
laid down the under the Act. Appellants, Red Can- 
yon Sheep Company, had been granted interim permits licenses 
graze their flocks over public lands New Mexico. Beginning 1922, 
Congress enacted the first series statutes authorizing the Secre- 
tary the Interior exchange public lands—whether located within 
without the boundaries national forest—for privately-owned 
lands located within such forest, the Seeretary Agriculture re- 
garded desirable include within the publicly-owned area the pri- 
vate lands proposed for exchange. Harvey applied the Secretary 
the Interior exchange his privately-owned lands for lands 
upon which appellants were grazing their sheep. The Secretary author- 
ized the exchange and appellants filed bill equity restrain the 
transfer. 

The provisions the Taylor Grazing Act are somewhat analogous 
the Communications Act 1934. Section provides that the 
tary the Interior ‘‘hereby authorized issue cause issued 
permits graze livestock such grazing districts *.’’ This 
section further recites that permits shall not granted for period 
more than ten years, ‘‘subject the preference rights the permittees 
The last Section provides that the ‘‘creation grazing dis- 
trict the issuance permit pursuant the provisions this chap- 
ter shall not any right, title, interest, estate the lands.’’ 

The appellee moved dismiss the bill the grounds that appel- 
lants lacked any legal interest maintain the suit that they had 
vested interest the lands. The first question presented was whether 


Schoonover, 135 Ind. 526, 119 (1893), wherein voter had the right 
institute action for $300 against candidate for office who attempted buy 
his vote. The action was described penalty for tortious conduct and was labeled 

59Red Canyon Sheep Co. Ickes, App. 27, (2d) 308 
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appellants had any rights which would give equity court 
tion entertain the suit. Mr. Justice Stephens held that appellants 
who had been granted permits are preferred class and are entitled 
right permits against others who not possess the same facili- 
ties for and beneficial use the range. 


recognize that the rights under the Taylor Grazing Act 


not fall within the conventional category vested rights property. Yet 
whether they called rights, privileges, bare licenses, whatever name, 
while they exist they are something real value the possessors and some- 
thing which have their source enactment the Congress. The jurisdiction 
equity flexible and should not confined rigid categories that the 


granting injunction will depend nomenclature rather than upon sub- 
stance. 


The Court then cited cases wherein users possessors having less than 
vested interests property had been permitted invoke the equitable 
jurisdiction the courts. 

Thus riparian land owner had inchoate contingent right 
use the public waters stream and might properly protected 
injunction against Similarly, members the general 
public who had been permitted hunt wild fowl upon waters 
invoke the aid equity prevent interference with their 
Finally, protection injunction lawful business against un- 
lawful acts well recognized head equity jurisdiction, and this 
whether not the business depends upon legally recognizable license, 

Thus within the power Congress create legal rights 
statute which confers privilege’’, and such legal rights 
may something less than vested interests property. Section 
confers privilege upon aggrieved licensees who are finan- 
cially injured the extent that their operation the interest 
will impaired ‘‘to appeal and raise, the court below, any relevant 
question law respect the order the 

Mr. Justice Roberts did not the legal rights existing 
adverted the argument that since licen- 
see can assert property rights frequency against the regulatory 
authority right implies absence 

There two-fold fallacy this argument. The judicial power 
over and controversies not fluid fixed quantity and fixed 


61Red Canyon Sheep Co. Ickes, App. 34, (2d) 308, 315. 

62Gunnison Irrigation Co. Gunnison Highland Canal Co., Utah 347, 174 
Pac. 852 (1918); Luxen Town Rifle, 100 Colo. 540, (2d) 251 
Lambrix Frazier, Id. 382, 171 1134 (1918); Roberts Martin, Va. 92, 

63Ainsworth Munaskong Hunting Fishing Club, 153 Mich. 185, 
992 (1908). Cf. Council Sanderlin, 183 253, 111 365 (1922). 

64Red Canyon Sheep Co. Ickes, App. 36, F.(2d) 308, 317. 
See also News Service Associated Press, 248 215 (1918). 

Sanders Brothers, Adv. Ops. Oct. Term, 1939, 606. 
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ingredients with absolute standards for measuring justiciability. Just 
the concept interstate commerce has been expanded from time 
time meet changing and social must the 
judicial power over cases and controversies remain and 
process capable affording judicial protection according congres- 
sional modes and standards. 

The term ‘judicial power’ not self-defining; not, like ‘jury’ 
‘grand jury’, technical term fixed and narrow meaning; does not, like 
‘unreasonable searches and seizures’, embody familiar page history. ‘Judicial 
power’ cases and controversies] sums the whole history the ad- 
ministration justice English and American courts through the centuries. 
are not applying static conception but are dealing with process, 
the activities which must left unhampered particularization, order 
able accomodate themselves the changing demands the admini- 
stration justice. The guiding consideration underlying the constitutional 
provisions for the judiciary was put presciently Madison: ‘Much detail 
ought avoided the regulation this department, that 
there may room for changes which may demanded the progressive 
changes the state our population.’ The Constitution followed his wisdom. 
marked out broad classes litigation, relating types litigants and the 
foundation their claims, within which the judicial power was mani- 
fested. Especially did the Constitution not deal with procedure, the form 
which law administered, except those very few instances which in- 
corporated safeguards sanctioned deeply rooted 


The cases previously discussed—the legal interest shipper 
annul orders the Interstate Commerce Commission, the legal right 
elector challenge the validity election, the legal right 
alien admitted citizenship, and the legal right interest 
permittee public grazing lands enjoin interference with his use 
and possession such lands—illustrate the fluidity and elasticity the 
judicial power accommodate itself congressional modes and forms. 

The fallacy the Commission’s argument the assumption 
that license confers rights upon licensee which are cog- 
nizable the courts. The Red Canyon Sheep Company again 
directly point. The Commission contends that the grant license 
merely authorization operate transmitter, and nothing more. 
the sale broadcast time This not so. The grant con- 
struction permit and license confers right applicant and licensee 
engage the business. The Sanders case recognizes 
that broadeasting business. Since the Commission must consider 
the ‘‘question competition between proposed station and one operat- 
ing under existing license,’’ the ability the applicant 


Bond Share Co. C., 303 419 (1938). 

Landis, Power Congress Over Procedure Criminal Con- 
tempts “Inferior” Federal Courts—A Study Separation Powers, 
1010 (1924), reprinted Essays 1422, 1427-8. 

Co., Inc. 107 (2d) 956 (1939). 
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and the licensee render adequate service, fortiori, the Commission 
issues licenses and permits one engage competitive 
This patent from the legislative history the When 
established the Federal Radio Commission and its successor, the Federal 
Communications Commission, was forehanded with knowledge that 
broadeasting was commercial business, and that most the stations 
derived their income from the sale advertising time. Under such cir- 
cumstances, legal rights equities flow from license and must con- 
sidered the Commission the exercise its 
licenses, ‘‘while they exist are something real value the 
possessors and something which have their source enactment the 
true that the right engage the broadcasting 
business something less than vested interest But, 


the present time, few stations are owned and operated educational and 
religious organizations who not obtain their income from the sale broadcast 
time. This class stations dwindling minority, but these stations are 
advertising medium for their respective educational and religious organizations. 
Thus station owned and operated university aids the latter its 
Cf. Helvering Gerhardt, 304 405 (1938); Allen Regents the University 
System Georgia, 304 439 (1938); Herbert Shanley, 242 591 (1917); 
Buck Jewell-LaSalle Realty Co., 283 191 (1931). The Commission in- 
numerable occasions has referred the “American system broadcasting,” which 
derives its revenue for the operation stations the sale broadcast time. 
Sen. Doc. No. 137, 72d Ist Sess. (1932), entitled Commercial Radio Adver- 
tising, and submitted the Federal Radio Commission, recites (p. 13): “The in- 
dustry exists virtue licenses granted the Government for periods certain 
(usually six months) operate radio stations the public interest, convenience, and 
necessity and subsists solely upon the revenue derived from the sale ‘broadcast 
time’ for purposes commercial advertising.” Applications for broadcast licenses 
require detailed information with regard revenues derived from the sale broad- 
cast time. 

g., Hearings and 1754, 69th Ist Sess. (1926); Sen. Doc. 
No. 137, op. cit. supra note 69; Hearings 8301, 73d Cong. (1934); Hearings 
2910, 73d Cong. (1934). 

71Federal Radio Comm. Nelson Bros. Bond Mortgage 289 266 
(1933); Evangelical Lutheran Synod Missouri C., App. 270, 
272-3, 105 (2d) 793 (1939): The public interest requires, the contrary, 
that existing arrangements not disturbed without reason. “The cause 
interests correspondingly the licenses established stations should 
arbitrarily withdrawn from them, and appropriated the use other stations 
(1930)). The installation and maintenance broadcasting stations involve 
very considerable expense. Where broadcasting station has been constructed 
and maintained good faith, the interests the public and common justice 
the owner the station that its status should not injuriously affected, except 
for compelling reasons. (Journal Co. C., App. 92, 94, 
(2d) (1931)). And see also Yankee Network, Inc. C., 107 
(2d) 212 (1939 

Sheep Co. Ickes, App. 27, 34, (2d) 308 (1938). 

Changing Conceptions Property Law, Pa. 691, 694 (1938): 
Because Lord Eldon once unfortunately declared that equity protects 
only property (whereas present-day courts equity fact freely protect political 
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after all, the concept property but creature the law, justifiable 
organized society only utilitarian considerations. Enjoyment, 
and use are the essence and basis all title, all proprietary 
rights our license confers upon individual the right 
enjoy, conduct engage lawful business. And this the legal 
interest protected Section 402(b) (2). 

clear that licensee may enjoin the acts third parties (other 
than the Commission licensees the Commission) who unlawfully 
interfere with the rights conferred Thus station could 
enjoin unlicensed operation station which caused electrical inter- 
ference. Hence, Section 402(b) (2) the Act offers exclusive remedy 
aggrieved licensees challenge the improvident and unlawful exer- 
cise the Commission’s statutory powers which improperly interfere 
with lawful business. 

The private rights license finds its postulate 
the Pottsville which declared that the Communications Act 
1934 grants protection the private well the public interest. 
The lengthy quotation from the Sanders case supports the premise that 
the Communications Act 1934 affords private administrative remedy. 
Financial injury existing licensee the extent that the licensee’s 
operation the public interest will impaired ‘‘sufficient interest 
bring the attention the appellate court errors law the action 
the Commission granting the The opinion thus con- 
sistent with previous judicial definitions cases and controversies. 

But more difficult question is, whether aggrieved licensee may 
injury the public appeal. The Supreme Court has 
deleted that sentence which conferred licensee, representative 
doubtful whether within the power Congress confer such 
status upon aggrieved persons proseeute appeal. The implications 
the deleted sentence, quoted the were tremendous 
broadening the jurisdiction the courts. This sentence could have been 
construed give member the listening public who had been de- 
prived service right appeal. Similarly, this sentence 
have been interpreted permit California licensee challenge 


rights, sentimental interests dead bodies and letters, rights and 
reputation, and family relationships) courts have often called such interests prop- 
erty merely order make their protection seem conventional. 

op. cit. supra note 73, 

Garviloch, Utah 406, The certificate, therefore, 
not authority operate the stage but necessarily also affords 
against anyone who unlawfully interferes with the right thereby 
conferred. 

Pottsville Broadcasting Co., Adv. Ops. Oct. Term, 1939, 361. 

77The deleted sentence follows: this view, while the injury such 
person would not the subject redress, that person might the instrument, 
upon appeal, redressing injury the public service which would otherwise 
remain without remedy.” 

cit. supra note 77. 
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the action the Commission granting permit New York the 
theory redressing injury the But the common 
concern member the listening public the California licensee 
the injury the publie service does not present justiciable 
controversy. Every citizen possesses the right require the Government 
the courts. considerations would compel judicial tribunals 
deny the listener and the California licensee access the courts. The 
courts would swamped with Finally, the Federal Com- 
munications Commission was established foster and protect the 
interest This way impairs the private rights 
conferred aggrieved licensees the But give aggrieved 
persons status the interest would appear run 
counter the repeated declarations the Supreme Court that admini- 
strative agencies and protect public rights. 

suggested that license confers rights engage lawful 
business, and that Section 402(b)(2) the statutory remedy for the 
protection such rights. The lengthy quotation from the Sanders case 
defines appealability interest terms private rights and 


79The California licensee could claim injury the basis that the New York 
permittee would engage national “spot” advertising and thus cause impairment 
and deterioration broadcast service. 

80Fairchild Hughes, 258 126, 129 (1922). Perkins, al. Lukens Steel 
Co., decided April 29, 1940 the Supreme Court the United States: 
Nor can respondents vindicate any general interest which the public may have 
the construction the Act the Secretary and which must left the political 
process. Respondents, have standing court, must show injury threat 
particular right their own, distinguished from the public’s interest the 
administration the law. 

cit. supra note 26; al. Lukens Steel Co., op. cit. supra 
note 

82Cf. Amalgamated Utility Workers Consolidated Edison Co., Adv. Ops. Oct. 
493; National Licorice Co. B., Adv. Ops. Oct. Term, 

939, 533. 

Amalgamated Utility Workers Consolidated Edison Co., Adv. Ops. Oct. 
Term, 1939, 493, Mr. Chief Justice Hughes, comparing the Interstate Commerce 
Act with the National Labor Relations Act, held that the former Act imposes upon 
the carriers many duties and creates the individual corresponding rights. “For the 
violation the private right affords private administrative And see 
cases cited note passim. 

believed that even the absence Sec. 402(b)(2) licensee could in- 
voke the equitable jurisdiction the courts restrain unlawful interference with 
its business. See Utah Fuel Co. Coal Commission, 306 56, (1939); 
Shields Utah Idaho Central Co., 305 177 (1939); Haite Macy, 246 
606 (1918); American School Magnetic Healing McAnnulty, 187 
(1902); Gegiow Uhl, 239 (1915). Note that this section the paper 
are concerned with the allegations aggrieved licensee, necessary invoke 
appellate jurisdiction. one thing allege the jurisdictional allegations order 
invoke Sec. 402(b)(2); another thing sustain those allegations proof. 
Since the findings fact the Commission are conclusive the Court sup- 
ported substantial evidence, and provided that there rationa! basis the 
evidence support the Commission’s conclusions, aggrieved licensee would have 
difficulty proving that the public interest would suffer thereby. See Mich. 
632, 665-6 (1940). 
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Administrative Implications 


One cannot predict the effect the Sanders decision the Com- 
mission’s future administrative practice. The opinion left unanswered 
several contentions advanced the Commission its 
tion will ultimately dispose these issues. this part the paper 
shall discuss the question whether not aggrieved persons have 
the right participate administrative proceedings. Changes 
administrative policies may effectuated the establishment new 
old policies rather than the judicial commands the 

One the factors which prompted the establishment administra- 
tive agencies was the desire Congress free such tribunals from the 
technical rules practice and procedure which had clogged the ad- 
ministration justice the Technical rules joinder 
parties resulted interminable delays and often hindered the effective 
prosecution law For the most part, Congress, setting 
administrative agencies, provided that any interested party may partici- 
pate the administrative The Interstate Commerce 
Commission good example. This agency has broad provision for 
intervention and still broader practice allowing interested parties 
significant that the courts have narrowed the group 
that may challenge the validity the Commission’s order. ‘‘The mere 
fact that appellant was permitted intervene before the Commission 
does not entitle institute independent suit set aside the Com- 
mission’s order, the absence resulting actual threatened legal 
injury it. Obviously, shipper has the requisite standing 
entitling him the aid the courts, fortiori, should and must 
participate the administrative proceedings. Principles expediency 
and autonomy suggest that aggrieved litigants obtain the administra- 


cit. supra note 

86For general discussion the Commission’s administrative procedure, see 
Bingham, Notes Practice Before the Federal Communications Commission, 
Mich. 339 (1940); Attorney Committee Administrative Procedure, 
Monograph No. Federal Communications Commission (1940) (Dept. Justice); 
Caldwell, Federal Communications Commission—Comments the Report the 
Staff the Attorney Committee Administrative Law, Geo. Wash. 
749 (1940). 

87Thelen, Practice and Procedure Before Administrative Tribunals, Calif. 
208 (1928); Stone, The Common Law the United States, 
16-17 (1936). Cf. Stephens, What Courts Can Learn from Commissions, 
141 (1933). 

Moore’s Practice (1938) 2113; “The joinder claims has been 
sore spot common law and code procedure.” Cf. Rule the New Rules 
Federal Procedure. 

89Even the absence such statutory provision, Most agencies 
provide their rules procedure for intervention ‘interested parties. 
Feller, Prospectus for the Further Study Federal Administrative Law, Yale 
647 (1938), reprinted Essays 911, 928-9. Cf. Sec. 
the Federal Communications Commission Rules Practice, Fed. Reg. 3344 (1939). 

cit. supra notes and 46. 
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tive’s expert and informed judgment technical and complicated 
matters before resorting the permit any other practice 
would destroy the efticacy the administrative process and swamp the 
courts with litigation. 

The first question with regard the Commission’s administrative 
practice whether intervention matter right. The present ad- 
ministrative practice suggests that participation administrative pro- 
entirely with the Intervention 
not spelled out with the same clarity the Interstate Commerce 
Act. 

Section the Act, after authorizing the Commission conduct 
its proceedings such manner will best conduce the proper dis- 
patch business and the ends justice, further provides that Any 
party may appear before the Commission and heard person 

Section 5(e) provides that any party affected any order, decision, 
report individual commissioner whom matter has been 
referred has the right petition for rehearing before the Commission 
division thereof. 

Section 401(b) authorizes the Commission, through the Attorney 
General any party injured the failure person obey any 
order the Commission, other than for the payment money, apply 
the courts for the enforcement the order. 

Section 402(b)(2) authorizes appeal any 
aggrieved whose interests are adversely affected. 

Section 405 recites that decision, order, requirement 
has been made the Commission any proceeding, any party thereto”’ 
may apply for rehearing. Under Title III the Act, applications for 
rehearing must made within twenty days after the effective date and 
application may made any party any person aggrieved 
whose interests are adversely affected *.’’ 

Section 409(a) provides, part, that ‘‘In all cases heard 
examiner the Commission shall hear oral arguments request either 

Section 409(e) states that ‘‘The testimony any witness may 
taken, the instance party, any proceeding investigation 
pending before the Commission, deposition any time after cause 

believed that the foregoing statutory provisions projected 
against the legislative background the Act spell out right inter- 
vention before the Commission. This the dictum 


Pac. Ry. Abilene Cotton Oil Co., 204 426, 441-2 (1907): 
Great Northern Ry. Merchants Elevator Co., 259 285, 291 (1922); Miller, 
The Necessity for Preliminary Resort the Interstate Commerce Commission, 
Geo. Wash. Rev. (1932). 

Application Hazelwood, Inc. (Dkt. No. 5698, Oct. 1939); 
release No. 36567. For comments the same, see Caldwell, op. cit supra note 86. 
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Mr. Justice Frankfurter that the Commission must observe the basic 
requirements ‘‘designed for the protection private well public 
and, more important, the lengthy quotation from the 
Sanders case which marks out private right and private remedy con- 
ferred the Act. 

Established principles administrative law—expeditious action® 
and the primary jurisdiction the keystone the arch admini- 
strative regulation—affirm the right intervention aggrieved par- 
ties. Administrative determinations interest, convenience, 
necessity present complicated questions fact and law. Whether 
not licensee will suffer electrical interference economic injury 
the extent that its service will impaired, demands the technical 
and informed judgment the administrative agency. How can the 
Commission determine and adjudicate the issue financial injury unless 
the aggrieved licensee given opportunity assert its claim before 
the administrative tribunal? say that appeal the courts will 
protect the interests aggrieved licensees pure sophistry. Firstly, 
the Communications Act, unlike the National Labor Relations and 
similar statutes, precludes the Court Appeals from taking additional 
testimony. Secondly, the court lacks the machinery inquire into and 
protect the financial interests aggrieved licensee. The denial 
intervention before administrative agencies would nullify the doctrine 
primary jurisdiction and destroy the autonomous character ad- 
ministrative agencies. 

Assume that Sanders had not been permitted intervene. Sanders 
could appeal, since has the requisite standing invoke the appellate 
jurisdiction the court. Assume that the case was reversed and remand- 
the Commission with directions consider whether the financial 
ability Sanders operate the interest had been im- 
paired. This roundabout and cumbersome procedure defeats the direct- 
ness, expedition and efficiency which Congress has conferred admini- 
strative agencies. How much more practical would be, effectuating 
the prompt administration communications, for the Commission 
adjudicate the interests aggrieved licensees and the public interest 
the administrative proceedings. Nebulous theories administrative law 
and practice must give way practical considerations. 


Pottsville Broadcasting Co., Adv. Ops. Oct. Term, 1939, 361. 

Justice, Ford. Rev. 153, 163 (1938); Rosson, 
Justice ApMINISTRATIVE Law (1928); McFarland, Administrative Agencies 
the Effect Thereon Constitutional Limitations, Rep. 
34). 

Metropolitan Edison Co., 304 375 (1938); United States Sing Tuck, 194 
(2d) 282, 284, cert. denied, 305 625 (1938). Nate, Administrative Action 
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Recent Court Decisions 


Virgil Evans, d/b The Voice South Carolina Federal Communications 
Commission; Spartanburg Advertising Company, Intervener. Decided April 29, 
1940 the United States Court Appeals for the District Columbia. 


important decision relating broadeasting and interpreting the 
Pottsville case (Adv. Ops. Oct. Term, 1939, 361) was handed down 
the United States Court Appeals for the District Columbia April 
29, 1940. 

The appellant, the licensee WSPA Spartanburg, South Caro- 
lina, appealed January 29, 1940 from decision the Federal Com- 
munications Commission granting the application the Spartanburg 
Advertising Company for construction permit construct and operate 
new station the same city. The appellant opposed the 
granting the application before the Commission the primary 
grounds that (1) the applicant was not qualified receive permit 
and (2) the appellant would suffer severe and probably ruinous economic 
injury. Three days before the notice appeal was presented the 
appellate court, the Spartanburg Advertising Company filed with the 
Commission application for modification the construction permit, 
requesting change frequency, increase power, change locations 
studio and transmitter, and extension the dates commencement 
and completion the station. February 9th appellant filed the 
Court Appeals motion for order directing the Commission 
stay all further proceedings connection with the application for 
modification construction permit any other application that might 
filed the Spartanburg Advertising Company. The Commission 
resisted the motion and also filed motion dismiss the appeal the 
ground that the appellant was not aggrieved adversely affected since 
only interest. The Commission’s opposition the 
stay order was based upon the grounds that the request for stay was 
effect petition for injunction restrain the Commission from 
acting upon the application without obtaining leave from the Court 
Appeals, and that, under the theory the Pottsville case, the Commis- 
sion was not required wait until the appeal had been decided before 
acted upon the application for modification the construction permit. 
The appellant, the other hand, contended that the Commission 
gave consideration the application for modification the construction 
permit, the appeal would rendered moot. further that 
the Commission had lost jurisdiction over the order appealed from, and 
that not take any action application which conflicted with 
the one pending before the Court Appeals. 

The Supreme Court the United States held, first, that the motion 
dismiss should denied (Federal Communications Commission 
Sanders Brothers Radio Station, decided the Supreme Court the 
United States March 25, 1940), and, secondly, that the petition for 
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stay order should likewise denied. The decision Federal Com- 
munications Commission Sanders Brothers Radio Station, supra, 
plainly gave the appellant the instant case standing court 
take appeal from the decision the Commission granting the appli- 
the Spartanburg Advertising Company. Economie injury 
existing station supports appealable interest. 

The decision the Court Appeals denying the motion for stay 
order interest. The court held that the Pottsville 
ease was controlling. the Pottsville case, the Supreme Court held that 
the Commission was not bound the record made upon application, 
and that after decision denying the application had been reversed 
the Court Appeals the Commission could give comparative considera- 
tion application later filed with it. Even though, the Pottsville 
the appeal from the decision the Commission the first appli- 
eation been decided, the court held the ease was the 
instant controversy. The court 


“But the foundation the Pottsville decision that proceedings before 
the Commission are administrative, not judicial character. The necessary 
implication that the proceeding, even after appeal determined here upon 
questions law, not merely adversary one the nature suit rem 
and having the effect final adjudication rights against all the world 
nor even suit personam the extent that the controversy, like strictly 
private litigation, free from interference after judgment strangers 
it, whether intervention otherwise. The appeal course conclusive 
among the parties upon the questions law decided it. 
does not result judgment which forecloses the right others, not parties 
it, apply for the same facilities heard upon their application 
without prejudice whatever showing comparative merit they may able 
make, resulting from the appeal’s having been taken and decided. 


After the Pottsville decision, the Court Appeals for the District 
Columbia considered that its appellate review decisions the 
Commission was limited nature only. The court recognized that its 
decisions have ‘‘an element finality,’’ but that they have finality 
against the ability the Commission make new allocation broad- 
east facilities required the interest, convenience and 
The Commission might commit error denying 
application, and the decision the Commission might reversed 
the Court Appeals. But the duty the Commission allocate faci- 
lities the statutory standard the public interest 
continuing one, and the legal question which was decided the Court 
Appeals might not the controlling decisive one when the case 
remanded the Commission for further action. 

The Court Appeals found reason for distinguishing between 
applications filed parties who were strangers the record and appli- 
filed intervener the case. both situations the Commis- 
sion’s statutory duty requires give consideration the applications, 
and, course, not confined the limitations the record made 
the first hearing. can have new hearing and new record. 


‘ 
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After the court came the conclusion that the Pottsville decision 
was controlling, even though the party who had filed the application for 
modification the construction permit was intervener the appeal 
pending before the court, the court still was faced with the problem 
whether should grant stay order which would prohibit the Commis. 
sion from acting upon the application until the appeal had been decided, 
The held that under the circumstances presented, stay order 
should not issue since would only delay the final disposition the 
controversy. the court were grant stay order and decide the 
issues presented upon the appeal, the Commission could then, after re- 
mand, the application for modification construction permit. 
its consideration the application could order the taking addi- 
tional testimony and bring other parties, necessary. The issues 
upon the second application might different from the 
issues which were decisive the first application. The court felt that 
would useless act enjoin action the Commission, and deter- 
mined that considerations expediency required the denial the 
motion. said: 


for limited judicial review require futile thing one the only 
consequence which would delay the final determination the entire 
controversy. hold otherwise would direct contradiction the ad- 
ministrative purposes and procedure created the statute with view, among 
other things, prompt and efficient disposition the Commission’s business 
and the conflicting claims presented it. 


The appellant, arguing support his motion, had contended 
that the Commission’s consideration the second application would 
render the appeal moot, and would destroy the value the record which 
had already been made. The court was not sympathy with this argu- 
ment, stating that while action the Commission the second appli- 
cation might eliminate some the issues law presented the appeal, 
highly doubtful that all such questions would eliminated. 
the extent that additional questions were presented new record would 
have formed, but the extent that the old questions remained 
the case the earlier record would suffice present those questions 
the court. little difficult see, however, how the earlier record 
would any value the Commission granted the application for 
modification construction permit. The appeal had been taken from 
order granting application for operation station particu- 
lar frequency, using certain power, and operating during specific 
time. The granting the second application would accompanied 
order specifying operation upon different frequency, greater power, 
and conceivable that different hours operation might involved. 
The earlier order from which the appeal was taken would not have any 
further validity and the appeal would rendered moot. seems that 
the court was correct, however, denying the application for stay 


4 


order, since the only benefit which the appellant would derive thereby 
would delay the ultimate decision the controversy. 

The court’s decision expressly recognizes the between 
appeal from the decision court and appeal from decision 
administrative body. stated that its view the matter 

“will bring more quickly and fairly conclusion the entire controversy 
among the parties, result more obviously accord with the purposes ad- 
ministrative action than the observance merely technical conceptions evolved 
and characteristic another process.” 


—P. R., 
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238 JoURNAL THE FEDERAL COMMUNICATIONS ASSOCIATION 


HEARING HELD ATTORNEY GENERAL’S COMMITTEE 
ADMINISTRATIVE PROCEDURE 


The Attorney General’s Committee Administrative Procedure has 
issued notice the effect that will hold hearings June 26, 
and and July 10, and 12, 1940, the United States District 
Court House, Washington, The purpose the hearings 
invite all persons and organizations express their opinions the pro- 
cedures the administrative departments the Federal Government. 
The committee has announced that will both written state- 
ments mailed and oral statements made the hearing. 

Dean Acheson, Chairman the Attorney General’s 
Administrative Procedure, has stated that: 


“Those wishing appear the hearings should notify the Committee be- 
fore June 15, the topics they wish discuss and the time needed for presen- 
tation their statements that program may prepared advance the 
hearings. program topics, but not appearances, will published the 
Federal Register for June 20, 1940. 

“Various agencies have been studied the staff and descriptive 
monographs have been published. number other reports have been made 
available the Committee. Copies may obtained without charge request 
addressed fhe Attorney General’s Committee Administrative Procedure, 
Department Justice. The Committee desires comments the accuracy 
the monographs and the reports well general discussion federal adminis- 
tractive procedures either writing oral statements the hearings. 

“Monographs upon the procedures the Interstate Commerce Commission, 
the Federal Power Commission, the Securities and Exchange Commission, the 
United States Employees’ Compensation Commission, the Department the 
Interior, the United States Tariff Commission, the Bureau Customs, the 
Bureau Internal Revenue, the Board Tax Appeals, the Processing Tax 
Board Review, and reports relative the administration the Department 
Agriculture the Agricultural Marketing Agreement Act 1937, the Com- 
modity Exchange Act, the Perishable Agricultural Commodities Act, the Plant 
Quarantine Act, and the Federal Food, Drug and Cosmetic Act, will not 
available for distribution time for discussion the June hearings and their 
consideration must deferred until the July hearings. 

“The monographs now available are: Division Public Contracts, De- 
partment Labor (Walsh-Healey Act); Veterans’ Administration; Federal 
Communications Commission; United States Maritime Commission; Federal Al- 
cohol Administration; Federal Trade Commission; Administration the Grain 
Standards Act, Department Agriculture; Railroad Retirement Board; Federal 
Reserve System; Department Commerce (Bureau Marine Inspection and 
Navigation); Administration the Packers and Stockyards Act, Department 
Agriculture; Administration the Fair Labor Standards Act (Wage Hour 
Division—Children’s Bureau); Post Office Department; Federal Control 
Banking (Federal Deposit Insurance Corporation and Comptroller the Cur- 
rency); War Department; Social Security Board; Railway Labor (National 
Mediation Board and National Railroad Adjustment Board): National Labor 
Relations Board; Bituminous Coal Division and the Civil Aeronautics Auth- 
ority.” 
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